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F�!�B�B�A� B�#<��%� (�,�%� �%'� %&%�G� :&��3!�"(� � � *�*�&%��
�+"�$!�AE(� �$�%�� !�*�!'(�� *�+���'� <&#$� &% �!"�#&�%
&%#�!*��#�'� !�"��+"�$!�AE(���3�!��&%'&*�#�'�#$�#��%�"�!�
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, GR QRW XQGHUVWDQG WKHPDMRULW\¶V FRQIXVLRQ DV WR WKH RXWFRPH , DP

DGYRFDWLQJ LQ WKLV FDVH� 6SHFLILFDOO\� , EHOLHYH WKDW 'HIHQGDQW¶V $SSUHQGL
FKDOOHQJH VKRXOG EH UHMHFWHG� DQG KLV VHQWHQFH DIILUPHG LQ DOO UHVSHFWV� $V
DXWKRULW\ IRU WKLV� , ZRXOG ORRN WR 3DJH�0XQR]� DQG RXU RWKHU LQLWLDO SRVW�
$SSUHQGL UXOLQJV WKDW , KDYH VXUYH\HG DERYH� 7R WKH H[WHQW WKDW WKLV
DSSURDFK UHTXLUHV XV WR ³LJQRUH´ FHUWDLQ RI RXU SXEOLVKHG GHFLVLRQV� WKLV
LV E\ QR PHDQV XQSUHFHGHQWHG� 5DWKHU� DV , REVHUYHG DW WKH RXWVHW� ZH
KDYH DGRSWHG D UXOH WR JRYHUQ WKLV SUHFLVH VLWXDWLRQ� UHTXLULQJ WKDW ZH
DGKHUH WR RXU ILUVW SXEOLVKHG UXOLQJ RQ D VXEMHFW RYHU D ODWHU EXW
FRQIOLFWLQJ GHFLVLRQ� 6HH 'DUUDK� VXSUD� ��� )��G DW ����

,Q FRQWUDVW� LW LV LQWHUHVWLQJ WR FRQVLGHU ZKDW PLJKW RFFXU XSRQ WKH
UHPDQG RUGHUHG E\ WKH PDMRULW\� $W KLV LQLWLDO VHQWHQFLQJ� 'HIHQGDQW
IDFHG D 6HQWHQFLQJ *XLGHOLQHV UDQJH RI ��� WR ��� PRQWKV� DQG WKH
PDMRULW\ ILQGV QR HUURU LQ WKLV GHWHUPLQDWLRQ� 2Q UHPDQG� WKHQ� 'HIHQGDQW
VWDQGV WR DFKLHYH DW PRVW D ��PRQWK UHGXFWLRQ LQ KLV VHQWHQFH� <HW� KLV
VHQWHQFH DOVR FRXOG EH HQKDQFHG� VLQFH� DV WKH PDMRULW\ SRLQWV RXW� RXU
SRVW�$SSUHQGL MXULVSUXGHQFH SHUPLWV WKH LPSRVLWLRQ RI D VHQWHQFH WKDW
H[FHHGV EXW GRHV QRW HTXDO DQ HQKDQFHG VWDWXWRU\ PLQLPXP� VR ORQJ DV LW
GRHV QRW H[FHHG WKH GHIDXOW VWDWXWRU\ PD[LPXP XQGHU � ����E�����&� ²

LQ WKLV FDVH� �� \HDUV� 6HH .LQJ� ��� )��G DW �������
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$V QRWHG HDUOLHU� WKH GLVWLQFWLRQ 6WUD\KRUQ VHHNV WR GUDZ EHWZHHQ

WKH FLUFXPVWDQFHV SUHVHQWHG LQ WKDW FDVH DQG WKH FLUFXPVWDQFHV LQ

1HXKDXVVHU GRHV QRW� LQ IDFW� H[LVW� 7KXV� ZH DUH LQ WKH VDPH SUHGLFDPHQW

LQ RXU SRVW�$SSUHQGL VWDQGDUG RI UHYLHZ MXULVSUXGHQFH DV , GLVFXVVHG

HDUOLHU ZLWK UHJDUG WR RXU GHFLVLRQV DGGUHVVLQJ WKH VXEVWDQWLYH VFRSH RI

$SSUHQGL� QDPHO\� WKDW OLNH FDVHV DUH EHLQJ GHFLGHG GLIIHUHQWO\� ZLWK

6WUD\KRUQKDYLQJ HIIHFWLYHO\ RYHUUXOHG1HXKDXVVHU� DW OHDVW �DQG DUJXDEO\
DOVR 3DJH�� RQ WKH VWDQGDUG RI UHYLHZ LVVXH� $QG� DJDLQ� DQ\ HIIRUW WR

LGHQWLI\ D FRKHUHQW VWDWHPHQW RI RXU &LUFXLW¶V SUHVHQW UXOH RQ WKLV LVVXH

UXQV DIRXO RI WKH FDVH ODZ� ZKHUH PDQ\ RI RXU UHFHQW GHFLVLRQV FRQWLQXH

WR FLWH 3DJH DV DXWKRULW\ IRU DSSO\LQJ D SODLQ HUURU VWDQGDUG� ZLWKRXW HYHU
FRQVLGHULQJ ZKHWKHU D IDFWXDO FKDOOHQJH DW VHQWHQFLQJ PLJKW LQVWHDG

WULJJHU GH QRYR UHYLHZ� 6HH� H�J�� 8QLWHG 6WDWHV Y� *UDKDP� ���� :/

�������� DW � ��WK &LU� 'HF� ��� ������ 8QLWHG 6WDWHV Y� 0DUWLQ� ����
:/�������� DW � ��WK &LU� 'HF� ��� ������0F/HPRUH� VXSUD� ����:/

�������� DW �� .LQJ� VXSUD� ��� )��G DW ���� 8QLWHG 6WDWHV Y� 'H3D]�
���� :/ �������� DW � ��WK &LU� 2FW� ��� ������ $UEHODH]�$JXGHOR�
VXSUD� ���� :/ �������� DW � Q��� &RRN� VXSUD� ���� :/ ������� DW

��0DUWLQH]� VXSUD� ��� )��G DW ���� 8QLWHG 6WDWHV Y� 7D\ORU� ���� :/

������� DW � ��WK &LU� 0D\ ��� ������ ,QGHHG� D UHYLHZ RI WKHVH

GHFLVLRQV UHYHDOV WKDW VRPH RI WKH GHIHQGDQWV GLG UDLVH IDFWXDO REMHFWLRQV
WR WKH VHQWHQFLQJ MXGJH¶V GHWHUPLQDWLRQV� DQG \HW ZH VWLOO DSSOLHG SODLQ

HUURU UHYLHZ� 6HH *UDKDP� ���� :/ �������� DW �� 0F/HPRUH� ����
:/ �������� DW ���� .LQJ� ��� )��G DW ���� ���� 'H3D]� ���� :/
�������� DW ���� $UEHODH]�$JXGHOR� ���� :/ �������� DW � 	 Q���
7KHVH FDVHV� OLNH 1HXKDXVVHU� DUH LQ GLUHFW FRQIOLFW ZLWK 6WUD\KRUQ¶V UXOH
RI GH QRYR UHYLHZ� $JDLQ� , ZRXOG VXJJHVW WKDW WKH 6XSUHPH &RXUW�
WKURXJK LWV GHFLVLRQ LQ -RKQVRQ� VKRXOG VHUYH DV WKH ³WLHEUHDNHU´ LQ
UHVROYLQJ WKLV FRQIOLFW�
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WKH GHIHQGDQW GLG SUHVHQW IDFWXDO FKDOOHQJHV WR WKH 'LVWULFW -XGJH¶V
GHWHUPLQDWLRQ RI GUXJ TXDQWLWLHV� ERWK LQ ZULWWHQ REMHFWLRQV WR WKH
SUHVHQWHQFH UHSRUW DQG DW KLV VHQWHQFLQJ KHDULQJ� $V LQGLFDWHG EHORZ� LI
WKLV SRUWLRQ RI WKH UHFRUG ZDV QRW PHQWLRQHG LQ WKH SDQHO¶V RSLQLRQ� LW ZDV
EHFDXVH ZH GHHPHG LW LUUHOHYDQW WR HLWKHU WKH LVVXHV EHIRUH WKH &RXUW RU
WKH VWDQGDUG RI UHYLHZ WR EH DSSOLHG LQ UHVROYLQJ WKRVH LVVXHV�
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7KH *RYHUQPHQW¶V DOOHJHG XVH RI LWV SHUHPSWRU\ FKDOOHQJHV WR
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6WUD\KRUQ FRPPLWV WKH VDPH HUURU ZLWK UHVSHFW WR RXU GHFLVLRQ LQ

1HXKDXVVHU� YLHZLQJ WKDW FDVH� OLNH 3DJH� DV GLVWLQJXLVKDEOH RQ WKH
JURXQG WKDW WKH GHIHQGDQW SXUSRUWHGO\ ³IDLOHG WR REMHFW ZKHQ >WKH@ GLVWULFW
FRXUW PDGH LWV GHWHUPLQDWLRQ RI GUXJ TXDQWLWLHV�´ 6WUD\KRUQ� ��� )��G DW
��� �FLWLQJ 1HXKDXVVHU� ��� )��G DW ����� ,Q IDFW� 1HXKDXVVHU VWDWHV DW
WKH RXWVHW WKDW WKH GHIHQGDQW ZDV FKDOOHQJLQJ KLV VHQWHQFH DV ³XQODZIXOO\
EDVHG LQ SDUW RQ WKH WULDO FRXUW¶V GHWHUPLQDWLRQV RI GUXJ W\SHV DQG
TXDQWLWLHV DW VHQWHQFLQJ XQGHU WKH µSUHSRQGHUDQFH RI WKH HYLGHQFH¶
VWDQGDUG�´ DQG WKDW� EHFDXVH WKH GHIHQGDQW ³IDLOHG WR UDLVH WKLV REMHFWLRQ
LQ WKH FRXUW EHORZ� ZH UHYLHZ KLV VHQWHQFH RQO\ IRU SODLQ HUURU�´ ��� )��G
DW ��� �HPSKDVLV DGGHG�� 7KHQ� LQ WKH SDVVDJH FLWHG LQ 6WUD\KRUQ�
1HXKDXVVHU VXUYH\V WKH GHFLVLRQ LQ 3DJH� DQG VWDWHV WKDW ³LQ 3DJH� DV
KHUH� WKH GHIHQGDQWV IDLOHG WR REMHFWZKHQ WKH'LVWULFW &RXUW LQLWLDOO\PDGH
LWV GHWHUPLQDWLRQ RI GUXJ TXDQWLWLHV�´ 1HXKDXVVHU� ��� )��G DW ���� )URP
WKH FRQWH[W� DV ZHOO DV WKH UHIHUHQFH WR 3DJH� LW LV HYLGHQW WKDW1HXKDXVVHU
LV VSHDNLQJ RI D SDUWLFXODU ³IDLO>XUH@ WR REMHFW´²QDPHO\� WKH ODFN RI DQ\
REMHFWLRQ WKDW GUXJ W\SH DQG TXDQWLW\PXVW EH GHWHUPLQHG E\ D MXU\ EH\RQG
D UHDVRQDEOH GRXEW� DQG QRW E\ D MXGJH E\ D SUHSRQGHUDQFH RI WKH
HYLGHQFH� 1HXKDXVVHU� OLNH 3DJH LV XWWHUO\ VLOHQW DV WR ZKHWKHU DQ\ RWKHU
VRUWV RI REMHFWLRQV ZHUH UDLVHG DW WULDO RU VHQWHQFLQJ�

3DUHQWKHWLFDOO\� DV D PHPEHU RI WKH SDQHO �DQG WKH ZULWLQJ -XGJH� LQ
1HXKDXVVHU� , DP DEOH WR JR EDFN WR WKH UHFRUG DQG FRQILUP WKDW� LQ IDFW�
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7KRXJK 6WUD\KRUQ ORRNV WR )ORZDO DQG 5DPLUH] IRU JXLGDQFH LQ

FRQVWUXLQJ $SSUHQGL� LW FDQQRW UHO\ XSRQ WKHVH GHFLVLRQV DV DXWKRULW\ IRU
GH QRYR UHYLHZ RI $SSUHQGL FODLPV� IRU WKH VLPSOH UHDVRQ WKDW )ORZDO DQG
5DPLUH] DUH FRPSOHWHO\ VLOHQW DV WR WKH VWDQGDUG RI UHYLHZ IRU VXFK FODLPV�
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LVVXHG 6XSUHPH &RXUW UXOLQJ� , FDQ RQO\ VD\ WKDW WKH UHTXLUHPHQW RI
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����:/ ������� DW � ��WK &LU� 0D\ �� ������8QLWHG 6WDWHV Y� 2OGKDP�
���� :/ ������� DW � ��WK &LU� $SU� �� ������ 8QLWHG 6WDWHV Y�
1HXKDXVVHU� ��� )��G ���� ������ ��WK &LU� ������ 8QLWHG 6WDWHV Y�
&DOGZHOO� ��� )��G ���� ���� :/ �������� DW � ��WK &LU� 'HF� ���
������ 1RW RQH RI WKHVH FDVHV DGGUHVVHV �RU HYHQ PHQWLRQV� D VWDWXWRU\
PLQLPXP VHQWHQFH� DV ZRXOG EH QHFHVVDU\ LI )ORZDO ZHUH QRZ WKLV
&LUFXLW¶V VROH DQG GHILQLWLYH VWDWHPHQW RI WKH VFRSH RI $SSUHQGL�
$OWKRXJK WKH PDMRULW\ SODFHV VLJQLILFDQFH RQ WKH IDFW WKDW PRVW RI WKHVH
FDVHV DUH XQSXEOLVKHG� LW VHHPV WR PH WKDW WKH SDQHO LQ HDFK LQVWDQFH ZDV
ERXQG WR DVFHUWDLQ DQG IROORZ WKH ODZ RI WKLV &LUFXLW� ZKHWKHU RU QRW LW
SODQQHG WR SXEOLVK LWV GHFLVLRQ� ,QGHHG� WKHUH ZDV QR QHHG IRU WKHVH
SDQHOV WR SXEOLVK WKHLU UXOLQJV� DV WKH\ ZHUH PHUHO\ IROORZLQJ RXU SULRU
SXEOLVKHG SUHFHGHQWV LQ &RUUDGR� 3DJH� DQG 0XQR]�

0RUH LPSRUWDQWO\� DV D OHJDO PDWWHU� WKH PDMRULW\¶V ³GHYHORSPHQW RI
WKH ODZ´ WKHRU\ FDQQRW KRSH WR DFFRXQW IRU FDVHV ZLWK OHJDOO\
LQGLVWLQJXLVKDEOH IDFWV EXW GLIIHUHQW RXWFRPHV� 0XQR] DQG 5DPLUH]� IRU
H[DPSOH� ERWK LQYROYHG GUXJ�UHODWHG ILQGLQJV E\ D 'LVWULFW -XGJH WKDW
WULJJHUHG DQ HQKDQFHG VWDWXWRU\ VHQWHQFLQJ UDQJH� ERWK PLQLPXP DQG
PD[LPXP� EXW WKH GHIHQGDQW LQ HDFK FDVH ZDV VHQWHQFHG ZLWKLQ WKH
GHIDXOW ���\HDU PD[LPXP RI � ����E�����&�� 0XQR] KHOG WKDW ³WKH
$SSUHQGL UXOLQJ LV QRW DSSOLFDEOH KHUH�´ ��� )��G DW ���� ZKLOH 5DPLUH]
IRXQG D YLRODWLRQ RI $SSUHQGL� ��� )��G DW ������� ,I 5DPLUH] LV GHHPHG
FRUUHFW ² RU� PRUH WR WKH SRLQW� ELQGLQJ RQ VXEVHTXHQW SDQHOV ² WKH
FRQFOXVLRQ LV LQHVFDSDEOH WKDW 0XQR] LV QRW� 0XQR]� WKHQ� KDV EHHQ
RYHUUXOHG� SODLQ DQG VLPSOH ² QRWZLWKVWDQGLQJ RXU &LUFXLW UXOH WKDW RQH
SDQHO PD\ QRW RYHUUXOH DQRWKHU�

7KH TXHVWLRQ EHFRPHV� ZKDW WR GR DERXW WKLV VWDWH RI DIIDLUV" 7KH
PDMRULW\ VXJJHVWV ² DOEHLW WDFLWO\� JLYHQ LWV DVVHUWLRQ WKDW RXU SRVW�
$SSUHQGL GHFLVLRQV DUH QRW LQ FRQIOLFW ² WKDW WKH ODWHU GHFLVLRQV VKRXOG
SUHYDLO RYHU WKH HDUOLHU RQHV� , DP XQFRPIRUWDEOH ZLWK WKLV� DV LW VHHPV WR
VDQFWLRQ D ³RQH IUHH ELWH´ H[FHSWLRQ WR RXU UXOH RI VWDUH GHFLVLV� ,Q
FRQWUDVW� DGKHUHQFH WR WKH HDUOLHU FDVHV UHLQIRUFHV WKH SULQFLSOH RI VWDUH
GHFLVLV E\ GHPRQVWUDWLQJ RXU UHVROYH QRW WR SHUPLW RQH SDQHO WR RYHUWXUQ
WKH UXOLQJ RI DQRWKHU� 8QGHU WKH SUHVHQW FLUFXPVWDQFHV� PRUHRYHU� WKHUH
LV WKH DGGLWLRQDO FRQVLGHUDWLRQ WKDW )ORZDO DQG LWV SURJHQ\ KDYH
HIIHFWLYHO\ RYHUUXOHG WKH 6XSUHPH &RXUW¶V 0F0LOODQ GHFLVLRQ� DQG QRW
MXVW H[LVWLQJ 6L[WK &LUFXLW SUHFHGHQW� 7KLV� LQ P\ YLHZ� LV WKH XOWLPDWH
³WLHEUHDNHU�´
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,Q FULWLFL]LQJ)ORZDO� ,PHDQ QR GLVUHVSHFW WR WKH SDQHO WKDW GHFLGHG

LW� , KDYH DOUHDG\ DFNQRZOHGJHG WKDW $SSUHQGL LWVHOI LV QRW D PRGHO RI
FODULW\� 0RUHRYHU� UHJDUGLQJ )ORZDO¶V IDLOXUH WR DFFRXQW IRU WKLV &LUFXLW¶V
H[LVWLQJ SRVW�$SSUHQGL SUHFHGHQWV� LW PXVW EH QRWHG WKDW 3DJH DQG0XQR]
ZHUH GHFLGHG LQ 1RYHPEHU RI ����� ZLWK )ORZDO IROORZLQJ VRRQ
WKHUHDIWHU� RQ 'HFHPEHU ��� ����� 7KLV &LUFXLW¶V LQLWLDO IOXUU\ RI SRVW�
$SSUHQGL GHFLVLRQV DGPLWWHGO\ SRVHG D FKDOOHQJH WR SDQHOV VHHNLQJ WR
HQVXUH WKDW WKHLU GHFLVLRQV ZHUH FRQVLVWHQW ZLWK RXU H[LVWLQJ ODZ RQ WKH
VXEMHFW� 1HYHUWKHOHVV� )ORZDO DQG LWV SURJHQ\ GR GHSDUW IURP WKH
GHFLVLRQV WKDW SUHFHGHG WKHP� 7KXV� , UHVSHFWIXOO\ GLIIHU IURP WKH
PDMRULW\¶V YLHZ WKDW )ORZDO� 5DPLUH]� DQG 6WUD\KRUQ PHUHO\ UHIOHFW WKH
IXUWKHU GHYHORSPHQW RI RXU SRVW�$SSUHQGL MXULVSUXGHQFH� UHVROYLQJ LVVXHV
OHIW RSHQ LQ RXU LQLWLDO GHFLVLRQV RQ WKH VXEMHFW� , ILQG WKLV H[SODQDWLRQ
ZDQWLQJ� ERWK IDFWXDOO\ DQG OHJDOO\�

)LUVW� LI RXU LQLWLDO ³VWDWXWRU\ PD[LPXP´ UHDGLQJ RI $SSUHQGL ZHUH
QRZ D GHDG OHWWHU� VXSSODQWHG E\ WKH EURDGHU KROGLQJV RI )ORZDO DQG LWV
SURJHQ\� RQH ZRXOG H[SHFW WKDW SDQHOV ZRXOG QR ORQJHU FLWH RXU HDUOLHU
VWDWHPHQW RI WKH UXOH RI $SSUHQGL� EXW LQVWHDG ZRXOG DVN ZKHWKHU D
'LVWULFW -XGJH¶V ILQGLQJV E\ D SUHSRQGHUDQFH RI WKH HYLGHQFH DIIHFWHG WKH
VHQWHQFLQJ UDQJH IDFHG E\ WKH GHIHQGDQW� <HW� LQ WKH WLPH VLQFH )ORZDO
ZDV GHFLGHG� VHYHUDO SDQHOV RI WKLV &RXUW KDYH FRQWLQXHG WR IROORZ WKH
QDUURZHU UXOH RI &RUUDGR� 3DJH� DQG0XQR]� KROGLQJ WKDW $SSUHQGL GRHV
QRW DSSO\ ZKHUH WKH GHIHQGDQW¶V VHQWHQFH OLHV ZLWKLQ WKH VWDWXWRU\
PD[LPXP IRU WKH RIIHQVH HVWDEOLVKHG E\ WKH MXU\ YHUGLFW �RU JXLOW\ SOHD�
DORQH� 6HH� H�J�� 8QLWHG 6WDWHV Y� 0F/HPRUH� ���� :/ �������� DW �
��WK &LU� 'HF� �� ������ 8QLWHG 6WDWHV Y� $UJR� ���� :/ �������� DW �
��WK &LU� 2FW� �� ������ 8QLWHG 6WDWHV Y� 'HOJDGR� ���� :/ �������� DW
� ��WK� &LU� 6HSW� ��� ������ 8QLWHG 6WDWHV Y� $UEHODH]�$JXGHOR� ����
:/ �������� DW � Q�� ��WK &LU� $XJ� ��� ������ 8QLWHG 6WDWHV Y� &RRN�
���� :/ ������� DW � ��WK &LU� -XO\ �� ������ 8QLWHG 6WDWHV Y� 5LGOH\�
����:/������� DW � ��WK &LU�0D\ ��� ������8QLWHG 6WDWHV Y� 'HDWRQ�
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DPHQGPHQWV PDNH WKH MXU\ WKH ULJKW GHFLVLRQPDNHU �XQOHVV WKH
GHIHQGDQW HOHFWV D EHQFK WULDO�� DQG WKH UHDVRQDEOH�GRXEW
VWDQGDUG WKH SURSHU EXUGHQ� ZKHQ D IDFW UDLVHV WKH PD[LPXP
ODZIXO SXQLVKPHQW� +RZ VWDWXWHV DUH GUDIWHG� RU LPSOHPHQWHG�
WR IXOILO WKDW UHTXLUHPHQW LV D VXEMHFW WR ZKLFK WKH &RQVWLWXWLRQ
GRHV QRW VSHDN�

8QLWHG 6WDWHV Y� %URXJK� ��� )��G ����� ���� ��WK &LU� ����� �FLWDWLRQ
RPLWWHG��

7KXV� LQ WKH ZDNH RI$SSUHQGL� WKHUH LV QR FRQVWLWXWLRQDO VLJQLILFDQFH
LQ WKH TXHVWLRQ ZKHWKHU D ���\HDU VWDWXWRU\ PD[LPXP VHQWHQFH XQGHU
� ����E�����&� LV ³UHDOO\´ D VHQWHQFH ZLWKLQ WKH ���\HDUV�WR�OLIH UDQJH
JRYHUQLQJ WKH GLIIHUHQW ³RIIHQVH´ VHW IRUWK LQ � ����E�����$�� ,QVWHDG� WKH
RIIHQVH LV GHILQHG VROHO\ E\ UHIHUHQFH WR WKH MXU\¶V YHUGLFW� DQG WKH
VHQWHQFLQJ FRXUW WKHQ LV IUHH WR GHWHUPLQH� E\ D SUHSRQGHUDQFH RI WKH
HYLGHQFH� RQH RU PRUH IDFWRUV WKDW LPSDFW XSRQ WKH VHQWHQFH IRU WKLV
RIIHQVH� VR ORQJ DV WKHVH IDFWRUV GR QRW WDNH WKH VHQWHQFH EH\RQG WKH
VWDWXWRU\ PD[LPXP IRU WKH RIIHQVH� 7KLV LV WKH SURFHVV XVHG E\ IHGHUDO
MXGJHV IRU VRPH WLPH QRZ WR GHWHUPLQH VHQWHQFHV XQGHU WKH 6HQWHQFLQJ
*XLGHOLQHV� DQG LW VHHPV XQWHQDEOH WR VXJJHVW WKDW &RQJUHVV KDV OHVV
DXWKRULW\ WR HVWDEOLVK UHOHYDQW VHQWHQFLQJ FRQVLGHUDWLRQV E\ VWDWXWH� DV LQ
� ����E�� WKDQ WKH 6HQWHQFLQJ &RPPLVVLRQ PD\ DFFRPSOLVK WKURXJK WKH
*XLGHOLQHV� 0RUHRYHU� , FDQQRW FRQFHLYH WKDW $SSUHQGL¶V IXQFWLRQDO
DSSURDFK ZDV PHDQW WR LQYLWH PRUH PLQG�UHDGLQJ RI VHQWHQFLQJ MXGJHV WR
GHWHUPLQH ZKLFK RI D VHW RI RYHUODSSLQJ VWDWXWRU\ SURYLVLRQV GHILQHG WKH
UHDO ³RIIHQVH´ IRU ZKLFK D GHIHQGDQW ZDV VHQWHQFHG� 5DWKHU� D 'LVWULFW
&RXUW ³FUHDWHV D VHSDUDWH RIIHQVH�´ LQ WKH SDUODQFH RI 0F0LOODQ� RQO\ E\
VHQWHQFLQJ D GHIHQGDQW LQ H[FHVV RI WKH VWDWXWRU\PD[LPXP IRU WKH RIIHQVH
HVWDEOLVKHG WKURXJK WKH MXU\¶V YHUGLFW�
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6WUD\KRUQ DW OHDVW DWWHPSWV WR DFFRXQW IRU WKH 6XSUHPH &RXUW¶V

GHFLVLRQ LQ 0F0LOODQ� FLWLQJ WKDW FDVH IRU WKH SURSRVLWLRQ WKDW ³WKH
JRYHUQPHQW PD\ VWLOO UHO\ XSRQ D GLVWULFW FRXUW¶V ILQGLQJ RI UHOHYDQW
FRQGXFW E\ D SUHSRQGHUDQFH RI WKH HYLGHQFH� EXW RQO\ LQVRIDU DV LW
µRSHUDWHV VROHO\ WR OLPLW WKH VHQWHQFLQJ FRXUW¶V GLVFUHWLRQ LQ VHOHFWLQJ D
SHQDOW\ ZLWKLQ WKH UDQJH DOUHDG\ DYDLODEOH WR LW¶ DQG GRHV QRW µDOWHU>@ WKH
PD[LPXP SHQDOW\ IRU WKH FULPH FRPPLWWHG QRU FUHDWH>@ D VHSDUDWH RIIHQVH
FDOOLQJ IRU D VHSDUDWH SHQDOW\�¶´ 6WUD\KRUQ� ��� )��G DW ��� �TXRWLQJ
0F0LOODQ� ��� 8�6� DW ������ ��� 6� &W� DW ������ 7KH TXRWHG SDVVDJH
IURP0F0LOODQ� KRZHYHU� PHUHO\ GHVFULEHV WKH 3HQQV\OYDQLD ODZ DW LVVXH
LQ WKDW FDVH� DQG GRHV QRW SXUSRUW WR VHW IRUWK WKH HVVHQWLDO UHTXLUHPHQWV
IRU DQ\ PDQGDWRU\ PLQLPXP VHQWHQFLQJ VFKHPH WR SDVV FRQVWLWXWLRQDO
PXVWHU�

0RUHRYHU� LI LW RQFH ZDV SRVVLEOH WR GHILQH 0F0LOODQ¶V KROGLQJ E\
UHIHUHQFH WR VXFK QRWLRQV DV ³VHSDUDWH RIIHQVHV´ RU ³VHSDUDWH SHQDOWLHV�´
WKH GHFLVLRQ DQG DQDO\VLV LQ$SSUHQGL QRZ SUHFOXGH VXFK DQ HIIRUW� $VZH
UHFRJQL]HG LQ 5HEPDQQ� $SSUHQGL PDUNV D ³UDGLFDO GHSDUWXUH´ LQ WKH

6XSUHPH &RXUW¶V PHWKRG RI GHWHUPLQLQJ WKH ³HOHPHQWV´ RI DQ RIIHQVH�

5HEPDQQ� ��� )��G DW ���� 4XHVWLRQV RI VWDWXWRU\ VWUXFWXUH DQG

OHJLVODWLYH LQWHQW KDYH JLYHQ ZD\ WR SXUHO\ IXQFWLRQDO FRQVLGHUDWLRQV� DQG

³WKH UHOHYDQW LQTXLU\ LV RQH QRW RI IRUP� EXW RI HIIHFW² GRHV WKH UHTXLUHG

ILQGLQJ H[SRVH WKH GHIHQGDQW WR D JUHDWHU SXQLVKPHQW WKDQ WKDW DXWKRUL]HG

E\ WKH MXU\¶V JXLOW\ YHUGLFW"´ $SSUHQGL� ��� 8�6� DW ���� ��� 6� &W� DW

����� VHH DOVR 5HEPDQQ� ��� )��G DW ���� $V WKH 6HYHQWK &LUFXLW

UHFHQWO\ H[SODLQHG� LQ UHMHFWLQJ WKH FRQWHQWLRQ WKDW �� 8�6�&� � ��� LV

XQFRQVWLWXWLRQDO�

,I &RQJUHVV KDG VSHFLILHG WKDW RQO\ MXGJHV PD\ PDNH WKH

ILQGLQJV UHTXLUHG E\ � ����E�� RU WKDW WKHVH ILQGLQJV PXVW EH

PDGH E\ D SUHSRQGHUDQFH RI WKH HYLGHQFH� WKHQ � ��� ZRXOG

FUHDWH D FRQVWLWXWLRQDO SUREOHP� %XW WKH VWDWXWH GRHV QRW VD\ ZKR

PDNHV WKH ILQGLQJV RU ZKLFK SDUW\ EHDUV ZKDW EXUGHQ RI

SHUVXDVLRQ� ,QVWHDG WKH ODZ DWWDFKHV HIIHFWV WR IDFWV� OHDYLQJ LW

WR WKH MXGLFLDU\ WR VRUW RXW ZKR GHWHUPLQHV WKH IDFWV� XQGHU ZKDW

EXUGHQ� ,W PDNHV QR FRQVWLWXWLRQDO GLIIHUHQFH ZKHWKHU D VLQJOH

VXEVHFWLRQ FRYHUV ERWK HOHPHQWV DQG SHQDOWLHV� ZKHWKHU WKHVH DUH

GLYLGHG DFURVV PXOWLSOH VXEVHFWLRQV �DV � ��� GRHV�� RU HYHQ

ZKHWKHU WKH\ DUH VFDWWHUHG DFURVV PXOWLSOH VWDWXWHV� $SSUHQGL
KROGV WKDW WKH GXH SURFHVV FODXVH RI WKH ILIWK DQG IRXUWHHQWK
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$V D PDWWHU RI IRUPDO ORJLF� ODQJXDJH LQ0XQR] FRXOG EH FRQVWUXHG

WR H[FOXGH DQ\ $SSUHQGL YLRODWLRQ XQOHVV WKH GLVWULFW FRXUW¶V ILQGLQJ

UHVXOWHG LQ D GHIHQGDQW UHFHLYLQJ D VHQWHQFH LQ H[FHVV RI WKH PD[LPXP

VWDWXWRU\ SHQDOW\� 6XFK IRUPDOLVP� KRZHYHU� ZRXOG LQHYLWDEO\ OHDG WR

DEVXUG UHVXOWV� )RU H[DPSOH� LI D GLVWULFW FRXUW LVVXHG D VHQWHQFH EHORZ WKH

PDQGDWRU\PD[LPXPXVLQJ WKH UHDVRQDEOH GRXEW VWDQGDUG� EXW GLG VR DIWHU

KDYLQJ SHUHPSWRULO\ GLVPLVVHG WKH MXU\� WKHUHZRXOG EH OLWWOH TXHVWLRQ WKDW

D FRQVWLWXWLRQDO YLRODWLRQ KDG RFFXUUHG� <HW� VXFK D FDVH ZRXOG EH

H[FOXGHG IURP $SSUHQGL FRQVLGHUDWLRQ E\ WKH VWULFW ORJLF RI0XQR]� :H

FDQQRW EHOLHYH WKH 3DJH FRXUW ZRXOG KDYH LQWHQGHG VXFK D UHVXOW� $V RQH
MXULVW QRWHG� ³$ IRUPDO ORJLF ZKLFK UHDVRQV IURP SUHFHGHQW DORQH

VRPHWLPHV LQVXODWHV WKH PLQG DJDLQVW WKH RYHUZKHOPLQJ ORJLF RI UHDOLW\�´

.OLQJHQEHUJ Y� &LW\ RI 5DOHLJK� ��� 6�(� ���� ��� �1�&� ����� �&ODUNVRQ�
-�� GLVVHQWLQJ��

�
7KH GLVVHQW DWWHPSWV WR IDVKLRQ 5DPLUH] DV D XVXUSHU RI0XQR]� EXW

LWV DUJXPHQW LJQRUHV WKH LQWHUYHQLQJ GHFLVLRQ LQ )ORZDO� .H\ WR RXU

GHFLVLRQ LQ)ORZDOZDV WKH IDFW WKDW ³WKH WULDO MXGJH¶V GHWHUPLQDWLRQ RI WKH

ZHLJKW RI WKH GUXJV WRRN DZD\ DQ\ GLVFUHWLRQ LQ WHUPV RI LPSRVLQJ D
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VKRUWHU VHQWHQFH�´ ��� )��G DW ���� ,Q 5DPLUH]� ZH KHOG $SSUHQGL ZDV

YLRODWHG EHFDXVH WKH WULDO MXGJH ZDV FRQYLQFHG WKDW KLV GUXJ TXDQWLW\

ILQGLQJ KDG WDNHQ DZD\ KLV GLVFUHWLRQ WR VHQWHQFH WKH GHIHQGDQW EHORZ D

PDQGDWRU\ PLQLPXP RI OLIH LPSULVRQPHQW� 6HH 5DPLUH]� ��� )��G DW ����

��� FI� *DUFLD� ��� )��G DW ���� %\ FRQWUDVW� 0XQR] QHYHU FRQVLGHUHG

ZKHWKHU WKH MXGJH WKRXJKW WKDW KLV GLVFUHWLRQ ZDV FRQVWUDLQHG E\ D

PDQGDWRU\ PLQLPXP� DQG WKHUH LV QRWKLQJ LQ WKH FDVH WR VKRZ WKDW KH

SHUFHLYHG KLPVHOI WR EH FRQVWUDLQHG� %HFDXVH 5DPLUH] GHPRQVWUDWHG

HYLGHQFH RI FRQVWUDLQW� DQG 0XQR] FRQWDLQV QR HYLGHQFH RI FRQVWUDLQW� LW

LV HUURQHRXV WR FODLP WKDW WKH\ DUH EDVHG RQ ³OHJDOO\ LQGLVWLQJXLVKDEOH
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